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Ex am in ing the Pol ish la bour law against the back ground of the Com mu nity law re quires a dif fer ent
ap proach afer Po land’s ac ces sion to the Eropean Un ion than befoere; in stead of the “ap prox i ma -
tion” of leg is la tion, as stated in the As so ci a tion Agree ment of 16 De cem ber 1991, the sub ject of in -
ter est now (or at least the start ing point for re search) is the re la tion of our law to the Eropean Un ion
one.1 It prompts one to iso late three groups of reg u la tions within the sys tem of la bour law in Po land
(and other mem ber states), dif fer ing from each other first and fore most as far as their or i gin is con -
cerned. These are: 1) Com mu nity reg u la tions of di rect ap pli ca tion in the memer states, in clud ing
cer tain nor ma tive dis po si tions pres ent in the pri mary leg is la tion acts and in the or di nances (as sum -
ing that these reg u la tions are suf fi ciently pre cise and un con di tional); 2) reg u la tions (le gal acts) en -
acted by the leg is la tive bod ies of Po land as a mem ber state, but whose is su ing stems from the
Com mu nity law (di rec tives) and which are, to a greater or lesser ex tent, a ful fill ment of the Com mu -
nity law; and 3) reg u la tions en acted auto no mi cally by the Pol ish law mak ers, be yond the area of the
Com mu nity law’s rule. In the ob ser va tions con cern ing all three groups of reg u la tions, the le gal sit u -
a tion as of 1 May 2004 will be taken into ac count.

The first group of reg u la tions, which di rectly “en ter” the in ter nal le gal or der of a mem ber
state (but do not be long to na tional law2) and are the sole reg u la tor of so cial re la tions in a given area, 
has a very nar row ap pli ca tion in the field of la bour law. They reg u late for in stance: the prin ci ple of
equal pay for men and women for an equal amount or type of work or the is sue of peo ple (EU cit i -
zens) mov ing to an other EU mem ber state in or der to work their within the frame work of la bour re -
la tions (“flow of work ers”). It has to be men tioned here, how ever, that the prin ci ple of equal pay
re gard less of the sex has al ready been in force in Po land since 2001 (it was in tro duced by the Pol ish
law mak ers dur ing the har mo ni sa tion pro cess on the ba sis of the As so ci a tion Agree ment). On the
other hand, the sit u a tion con cern ing the “flow of work ers” is quite dif fer ent. The va lid ity of these
reg u la tions in Po land is tem po rarily sus pended in re la tion to a great ma jor ity of the “old” EU mem -
ber states (it does not con cern only the UK, Ire land and Swe den) be cause of the es tab lish ment of the
tran si tional pe riod (max i mally a 7-year long one).3 Thus, with time, while sys tem at i cally with draw -
ing from the tran si tional pe riod re stric tions, the ap pli ca tion of the above men tioned reg u la tions will
be ex panded.4 

Let me now move on to com ment shortly on the third group of reg u la tions, and only sub se -
quently de vote more at ten tion to the sec ond group, which is the most sig nif i cant one as far as la bour
law is con cerned.

The range of Com mu nity la bour law (in cluded in the “pri mary leg is la tion” acts, or di nances
and di rec tives) is nar rower than the range of la bour law which is bind ing in the par tic u lar mamber
states. The rea sons be hind it are con nected with the fact that the Eu ro pean Com mu nity, and then the
Eu ro pean Un ion, have not been equipped with a gen eral com pe tence norm al low ing to cre ate laws
in this area and, thus, the leg is la tive ac tiv i ties of the EU bod ies are sub ject to the rules of the prin ci -
ple of subsidiarity, which means that they should not cre ate new laws if sat is fac tory re sults can be
ar rived at, tak ing into ac count the law mak ing role of so cial part ners, on the way of en act ment of na -
tional law in the mem ber states.5 Pres ently, Com mu nity la bour law does not reg u late nu mer ous is -
sues fall ing into the cat e gory of indivudual and group la bour law. It con cerns, for in stance, al most
the en tire mat ter of ces sa tion of the em ploy ment re la tion ship (apart from group dis miss als), in clud -
ing the rights one is en ti tled to in case of a faulty dis so lu tion of em ploy ment con tract, re spon si bil ity
for an in ap pro pri ate way of car ry ing out or not car ry ing out one’s du ties or res o lu tion of in di vid ual
la bour dis putes. By means of clearly stated reg u la tions, the fol low ing com pe tences have been ex -
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cluded form the leg is la tive com pe tences of the Com mu nity bod ies: set ting the stan dards con cern ing
re mu ner a tions6, as so ci a tions of em ploy ees and em ploy ers, right to strike and right to lock out. Ex -
clu sion of the right to strike and the right to lock out from the Com mu nity level leg is la tive com pe -
tences in ef fect af fects the en tire area of group la bour dis putes. In all those ar eas that are not cov ered 
by the Com mu nity law, the na tional law mak ers de cide about law en act ment. And al though their au -
ton omy may in some cases be re stricted be cause of the gen eral ob li ga tion to re spect the ba sic prin ci -
ples of Com mu nity law7 in the pro cess of law en act ment, the re stric tions are hardly of any
sig nif i cance here.

It should be men tioned here that the range of la bour laws en acted by the na tional law mak ers
on the ba sis of the au ton omy prin ci ple will be se ri ously nar rowed down if the Char ter of Fun da men -
tal Rights of the Eu ro pean Un ion, adopted by the Eu ro pean  Coun cil in De cem ber 2000 in Niece,
co mes into force to gether with the Con sti tu tional Treaty it forms part of (part II). This is be cause the
Char ter for mu lates  laws which are not in cluded or are in cluded only par tially within the frame work
of  the cur rently valid Com mu nity reg u la tions. The fol low ing de serve a spe cial men tion here: the
right of an em ployee to be pro tected against un fair dis missal (art. 30 of the Char ter), the right to as -
so ci ate in trade un ions (both em ploy ees and em ploy ers trade un ions) for the pro tec tion of one’s in -
ter ests (art. 12) and the right to group ne go ti a tions and, in case of a con flict of in ter ests, group
ac tions (art. 28). It is worth men tion ing that art. 28, in its part con cern ing the group ac tions, names
only the right to strike expressis verbis. How ever, the reg u la tion will un doubt edly be come the ba sis
of the right to lock-out as well (sim i larly to item 4 of art. 6 of the Eu ro pean So cial Char ter8). 

The sec ond group of reg u la tions constitues the core part of la bour law. It is the most ex ten -
sive one and it con cerns al most all of the most sig nif i cant ar eas of this field of law. Com mu nity di -
rec tives, which are the caus ative fac tor of reg u la tions here, ful fil the so called func tion of
har mo ni sa tion of the mem ber states’ le gal sys tems. A di rec tive es tab lishes the goal, and de ter mines
its sig nif i cant el e ments, re cog nis ing it as an es sen tial task to be real ised from the point of view of the 
Com mu nity’s in ter ests. As far as la bour law is con cerned, the task, or at least most of its el e ments, 
has the na ture of a stan dard pro tect ing the em ploy ees. The mem ber states are left with the right to
choose a par tic u lar way of im ple ment ing the ar range ments of a given di rec tive, but they can also,
tak ing into ac count the in ter nal cir cum stances, in de pend ently (though within the lim its set by the di -
rec tive) reg u late the el e ments of the task and com ple ment the reg u la tions with ad di tional dis po si -
tions, hav ing in mind the in ter nal realia. Nat u rally, these can not con flict with the task set by the
di rec tive.  The whole pro cess tes ti fies to the servient role of the di rec tives in the reali sa tion of the
fun da men tal idea of Eu ro pean in te gra tion, that of unity in di ver sity.

Let us be re minded of the fol low ing Com mu nity reg u la tions that have the le gal char ac ter of a
di rec tive: ban on dis crim i na tion against job ap pli cants and cur rent em ploy ees; ob li ga tion to in form
the em ploy ees about the sig nif i cant el e ments of  la bour re la tions; reg u la tion con cern ing work ing
time and hol i day; la bour pro tec tion (in a broad sense of it, in clud ing the em ploy ees’ safety and
health pro tec tion, pro tec tion of women in con nec tion with the ma ter nity is sues and pro tec tion of ju -
ve nile work ers); reg u la tion con cern ing the ma ter nity leave; reg u la tion con cern ing the change of em -
ployer by means of a trans fer of a com pany or part of a com pany; reg u la tion con cern ing group
dis miss als; pro tec tion of the em ploy ees’ receiveables in case of the em ployer’s in sol vency; reg u la -
tions con cern ing part-time em ploy ment,  tem po rary em ploy ment, fixed-term em ploy ment, work ing
con di tions of the em ploy ees del e gated to work in an other mem ber state within the frame work of the
ser vices sup plied; reg u la tion con cern ing in form ing (and con sult ing) the em ploy ees of a Com mu -
nity-range en ter prise about the rec og ni tion of qual i fi ca tions. The Com mu nity di rec tives have been
trans posed into the Pol ish la bour law on the ba sis of the above men tioned As so ci a tion Agree ment,
al though some of the im ple men ta tion reg u la tions (e.g. act of 5April, 2002, about the Eu ro pean com -
pany boards) came into force only when Po land be came a Eu ro pean Un ion mem ber state9. 
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When read ing the Pol ish reg u la tions con cern ing the mat ters cov ered by the EU di rec tives,
one is likely to no tice cer tain short com ings in the re cep tion of the Com mu nity law. And I do not re -
fer here to the fact that the Pol ish law mak ers de cided not to ap ply some of the Com mu nity so lu tions
which are of non-im per a tive char ac ter in or der to adapt the la bour law to the cur rent re al ity better.
Thus, for in stance, it was ac cept able to re sign from the ob li ga tion to in form an em ployee about some 
of the less sig nif i cant el e ments of la bour re la tions in case of ca sual and tem po rary (of up to one
month’s du ra tion) em ploy ment or when the work ing time amounts to less than 8 hours a week. It
was also jus ti fi able to re sign from treat ing the daily work ing time norm, to tal ling 8 hours, as a rule10. 
Nei ther do I mean the tech ni cal and leg is la tive short com ings, af fect ing for in stance the Pol ish
non-dis crim i na tion reg u la tions (a strik ing ex cess of text), or the in tro duc tion of terms and con cepts
alien to the Pol ish la bour law (mob bing). What I would like to re fer to are the con tent-re lated short -
com ings, re sult ing from the lack of com pli ance of a Pol ish reg u la tion im ple ment ing a cer tain di rec -
tive with the im per a tive part of the very di rec tive in ques tion. 

Such short com ings are for in stance to be ob served in our reg u la tions im ple ment ing di rec tives 
con cern ing: group dis miss als, change of em ployer through trans fer of en ter prise (or part of it) and
fixed-term em ploy ment (for a de fined pe riod of time). Be cause of the lim ited vol ume of this pa per, I
will pro ceed to dis cuss only the most im por tant of the above men tioned short com ings.

In the group dis miss als act (of 13 March, 2003, de fin ing the spe cial prin ci ples of the dis so lu -
tion of em ploy ment con tract stem ming from rea sons which do not con cern the em ploy ees), a reg u la -
tion which is to be con sid ered as sig nif i cantly non com pli ant with the ap pro pri ate dis po si tion of the
re lated di rec tive is the one con cern ing the in clu sion into the num ber of peo ple con sti tut ing the de fin -
ing el e ment of a group dis missal (art. 1, item 2 of the act) of per sons with whom la bour re la tions are
ter mi nated on the ba sis of agree ment of the par ties (but on the em ployer’s ini tia tive and for rea sons
not con cern ing the em ployee) only when the num ber of em ploy ees leav ing the com pany   ac cord ing
to pro ce dures other than dis missal at no tice is five or more. The di rec tive, on the other hand, (art. 1,
item 1, par. 2) in cludes the limit of five em ploy ees in a dif fer ent con text, nam ing them as those dis -
missed at no tice by the em ployer. In other words, ac cord ing to the di rec tive, for a group dis missal to
take place, there have to be at least five em ploy ees dis missed at no tice by the em ployer, while it is of
no sig nif i cance what part of the re main ing group of dis missed em ploy ees will be con sti tuted by
those who leave on the ba sis of agree ment of the par ties. For in stance, in a group of ten em ploy ees
(which is a min i mal limit of a “group dis missal” when there are more than 20 and fewer than 100
em ploy ees), there can be four such cases or even only one11.     

As far as the reg u la tions re fer ring to the change of em ployer are con cerned, the ba sic non
con for mity con sists in the fact that our law lacks the norm pro vid ing the em ployee who does not
wish to con tinue em ploy ment re la tion ship with the buyer of the com pany (or part of it), with a pos si -
bil ity of “ob ject ing to their em ploy ment con tract be ing trans ferred” to gether with the trans fer of en -
ter prise. It should be emphasised that such en ti tle ment on the part of an em ployee of a com pany
which is be ing taken over does not stem di rectly from the text of the di rec tive, but it was formed by
the Eu ro pean Court of Jus tice draw ing on the ba sic prin ci ples of la bour law, es pe cially the prin ci ple
of free dom of work whose ex pres sion is the free dom of an em ployee to choose their em ployer in the
sense that they can not be forced to work for for an em ployer they do not ac cept. Thus, such en ti tle -
ment con sti tutes an im per a tive el e ment of the rel e vant Com mu nity reg u la tion12. Ac cord ing to our
reg u la tions, on the other hand, an em ployee who does not wish to to work for the “new em ployer”,
is en ti tled to ter mi nate the em ploy ment con tract (even in fast track, with out no tice, in form ing about
it seven days in ad vance), but only af ter the com pany (or its part) has been taken over by a dif fer ent
eco nomic en tity (art. 23-1, § 4 of the la bour code). Hence, ac cord ing to the for mula of the reg u la -
tion, such an em ployee is forced, against their will, to re main in an em ploy ment re la tion ship with
the new em ployer for the pe riod of eight days at least. Let us add that the cur rent ver sion of art. 23-1
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$ 4 of the la bour code, in force since 1 Jan u ary 2004 (adopted by means of the act of 14 No vem ber
2003 con cern ing the change of the la bour code and sev eral other acts; Jour nal of Law, no 213, item
2081), dif fers from the Com mu nity law more than the pre vi ous ver sion, ac cord ing to which an em -
ployee was en ti tled to ter mi nate the em ploy ment re la tion ship one month afer hav ing been in formed
about the fu ture trans fer. Thus, if the in for ma tion about the planned trans fer was de liv ered early
enough, the ter mi na tion of the em ploy ment re la tion ship could take place be fore the reali sa tion of
the transfer.

Non-con for mity of the Pol ish reg u la tions with the Com mu nity ones con cern ing the mat ter of
fixed term em ploy ment boils down to the fact that such type of em ploy ment reg u lated by the di rec -
tive 99/70 is of wider ap pli ca tion than em ploy ment on the ba sis of the “em ploy ment con tract for a
de fined pe riod of time” pres ent in the Pol ish law, which the re stric tions con tained in the di rec tive
have been lim ited to by the Pol ish law mak ers (art. 25-1 of the la bour code). Thus, in our law the re -
stric tions in cluded in the di rec tive do not re fer to an other type of em ploy ment for a de fined pe riod of 
time, one real ised on the ba sis of the “em ploy ment con tract for the time of work ex e cu tion.” Ac -
cord ing to the di rec tive, on the other hand, fixed-term em ploy ment re fers to such an em ploy ment
con tract which is bind ing for the two par ties un til the pre vi ously set cal en dar date or the reali sa tion
of a cer tain (ob jec tive) event or the com ple tion of the work agreed to pre vi ously13. The last def i ni -
tion of fixed-term em ploy ment may nat u rally re fer to the work that a given em ployee has been em -
ployed to carry out . Thus, “fixed-term em ploy ment” as un der stood by the above men tioned
di rec tive en com passes also em ploy ment on the ba sis of the “em ploy ment con tract for the time work
ex e cu tion,” which constitues a sep a rate le gal cat e gory in the Pol ish law (one of the four types of em -
ploy ment con tracts, to gether with the open-ended em ploy ment con tract, fixed-term em ploy ment
con tract and pro ba tion ary em ploy ment con tract) and is for mally out side the re gime of mea sures pro -
vided for by the di rec tive14. 

Tansposition of the Com mu nity di rec tives onto the na tional law (and the is sue of in ter est to
us here, con cern ing the short com ings of the pro cess and its faulty ex e cu tion in the pe riod pro vided
for it) has been much writ ten about, and the field of la bour law does not boast any spe cific char ac ter -
is tic fea tures in this re spect and does not stand out here among other fields of law whose con tent is
in flu enced by this par tic u lar source of Com mu nity law15. A rather com mon opin ion holds that in
prac tice, while ap ply ing the law, such non-conformances should be solved re spect ing the prin ci ple
of giv ing pri or ity to the Com mu nity law. Many au thors, how ever, stip u late that the or gan solv ing the 
dis pute, which is es pe cially valid for courts, can not rule con tra legem16. If an im ple men ta tion norm
is not com pli ant with the dis po si tion of the rel e vant di rec tive to such a de gree that the con tra dic tion
can not be in ter preted, the na tional law maker is obliged to re move it by means of chang ing (or re -
vers ing) “their” reg u la tion. Un til the con tra dic tion has been re moved, the en tity which suf fered
dam age be cause of the faulty im ple men ta tion of a given di rec tive is en ti tled to claim in dem nity from 
the Trea sury17. Nat u rally, in such a case a mem ber state is also epoxed to a threat of the Eu ro pean
Com mis sion start ing le gal pro ceed ings against it, with a pos si bil ity of di rect ing a com plaint to the
Eu ro pean Court of Jus tice.   

Be ing aware of the com plex na ture of the prob lem as such (whether the dis crep ancy be tween
the di rec tive and na tional law can be elim i nated by means of proper in ter pre ta tion or whether it is
nec es sary to change or with draw the na tional reg u la tion(s)), I be lieve that the above men tioned
non-con for mity con cern ing the change of em ployer can be solved by means of proper in ter pre ta tion
of reg u la tions, while in the other two cases (con cern ing group dis miss als and the un der stand ing of 
the con cept of fixed-term em ploy ment) the in ter ven tion of the Pol ish law mak ers is es sen tial. I ac -
cept the way of solv ing (in the course of in ter pre ta tion of law) the first case of non-con for mity fol -
low ing the ex am ple of the rul ings of the Eu ro pean Court of Jus tice, quoted with no res er va tions in
many ac a demic pa pers18. The Eu ro pean Court of Jus tice, as it was men tioned above, re fer ring to the
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prin ci ple of free dom of work, ruled that an em ployee can ob ject to “their em ploy ment re la tion ship
be ing taken over” by the pur chaser of the com pany (or part of it) for which they worked when the
trans fer was tak ing place. Con tin u ing this thought, we are en ti tled to reach the con clu sion that, if the 
prin ci ple of free dom of work that the Court of Jus tice quoted is con sid ered as a ba sic prin ci ple
(right) and, thus, is valid in the le gal or der of ev ery mem ber state in a sim i lar way as any pri mary
leg is la tion norm19, then part of the reg u la tion of art. 23-1 § 4 of the la bour code which does not com -
ply with the above men tioned prin ci ple is of no ap pli ca tion. It should be added that the same con clu -
sion could be reached within the frame work of the Pol ish la bour law, since the prin ci ple of the
free dom of work is also ex pressed in the Pol ish la bour code (art. 11)20. 

Rul ing the em ployee en ti tled to ob ject to their em ploy ment re la tion ship be ing trans ferred to
the new owner of the com pany, gen er ates prob lems con cern ing the ex is tence of the em ploy ment re -
la tion ship, should the em ployee make use of the right they are entiled to. The Eu ro pean Court of
Jus tice did not take any po si tion here, leav ing the mat ter to be solved by the mem ber states 21.      

And there are plenty of so lu tions of the kind. In Fin land, for in stance, a reg u la tion was in tro -
duced pro vid ing the em ployee with the right to ter mi nate the em ploy ment re la tion ship on the day of
trans fer22. In Ger many, the em ployee has the right (based on a clearly stated reg u la tion) to ob ject to
his em ploy ment re la tion ship be ing taken over, which re sults in the main te nance of the re la tion ship
with the alienator re main ing the em ployer23. In France, where the ap pro pri ate le gal con struc tion is
mainly the ef fect of court de ci sions, the re fusal on the part of the em ployee to con tinue the em ploy -
ment re la tion ship with the trans feree re sults in the ces sa tion of the em ploy ment re la tion ship, and if
the re fusal is based on a sig nif i cant change of the work ing con di tions, the em ployee is en ti tled to
cer tain rights stem ming from the dis so lu tion of em ploy ment con tract for rea sons con cern ing the em -
ployer24. In Po land, un til the law mak ers in tro duces a proper reg u la tion, one should per haps ap ply
art. 23-1 § 4 of the la bour code, giv ing the em ployee the right to ter mi nate the em ploy ment con tract
at a 7-day no tice, pro vided they are in formed about the trans fer planned in due time, be fore the date
of its reali sa tion. In case of lack of proper in for ma tion, the 7-day no tice com mit ment would not be
valid25.  

The con flict be tween the above men tioned Pol ish reg u la tions, con cern ing group dis miss als
and empoyment for a de fined pe riod of time, and the rel e vant dis po si tions of the Com mu nity di rec -
tives can not be elim i nated in the course of the ap pro pri ate in ter pre ta tion of the laws be cause of the
sig nif i cantly dif fer ent norms pres ent in the Pol ish law and the lack of gen eral rules on the ba sis of
which the bind ing force of the Pol ish so lu tions con tra dict ing the di rec tives – as in the case of the
change of em ployer – could be chal lenged. I be lieve that a change in our reg u la tions con cern ing the
mat ter is es sen tial26. For the time be ing, though, there is a greater threat of in dem nity claims court
pro ceed ings con nected with the reg u la tions con cern ing fixed-term em ploy ment, es pe cially that be -
cause of the for mal lim i ta tion of the re newal of em ploy ment con tracts to con tracts for a de fined pe -
riod of time solely, one is al most en cour aged to make use of the con tract for the time of work
ex e cu tion27.  
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Endnotes

1.  This re mark is nat u rally valid for other fields of law as well (ac cord ing to the gen eral mean ing of
W. Czapli½ski’s dis course: Pri or ity is not Su pe ri or ity, “Rzeczpospolita, ” 6 Sep tem ber 2004.

2. Cf. e.g. M.M. Kenig-Witkowska (ed.): Prawo Instytucjonalne Unii Europejskiej, War saw, 2004,
p. 235 and J. Barcz (ed.): Prawo Unii Europejskiej: Zagadnienia Systemowe, II edi tion, War saw,
2003, p. 245. The sec ond pub li ca tion  emphasises the fact that the norms in cluded in the law (the au -
thor does not clearly nar row down his dis course to pri mary leg is la tion and or di nances, but it can a
be in ferred from fur ther ar gu men ta tion – pp. 253-256), be come au to mat i cally, from the very day of
their com ing into force, part of the le gal or der in the mem ber states, to gether with the norms of na -
tional law.

3. Cf. An nex XII to the Ac ces sion Treaty of 16 April, 2003 (in cluded in the se lec tion of doc u ments
en ti tled Traktat akcesyjny. Traktaty stanowi�ce podstaw� Unii. Prawo polskie – dokumenty, Wasaw,
2003, p. 207 on wards) and the or di nance  of the Min is try of Econ omy and La bour of 26 May, 2004
con cern ing the range of lim i ta tions in the sphere of work car ried out by for eign ers in the Re pub lic of 
Po land, Jour nal of Law, 2004, no 123, item 1293.

4. The is sue is dis cussed in de tail by L. Mitrus in the pub li ca tion “Zasady zatrudniania Polaków w
Unii Europejskiej w œwietle traktatu akcesyjnego,” Praca i Zabezpieczenie Socjalne, 2004, is sue 5, 
p. 24 on wards.

5. Cf. e.g. S. Dudzik: “Zasada subsydiarnoÑci na tle obecnych przemian w Unii Europejskiej”,
Przegl�d Prawa Europejskiego 1999, is sue 2 (6), p. 20 on wards, and F. Emmert and M.
Morawiecki: Prawo Europejskie, III edi tion, War saw-Breslau, 2001, p. 157 on wards.

6. It con cerns the struc ture and amount of a re mu ner a tion, as re mu ner a tion as “el e ment of la bour re -
la tions” is men tioned in dif fer ent reg u la tions, e.g. in the ones con cern ing the duty of in form ing an
em ployee about all the sig nif i cant el e ments of an em ploy ment con tract.. The ba sic prin ci ples of
Com mu nity law, in clud ing so cial law and within its frame work also the prin ci ples of la bour law, are
dis cussed in many pub li ca tions; cf. J. Barcz (ed.): see above, p. 185 on wards; M. Herdegen: Prawo 
europejskie, War saw, 2004, p. 110 on wards; Z. Brodecki (ed.): Zatrudnienie i ochrona socjalna,
War saw, 2004, pp. 118-119; A. M. Ðwi�tkowski: Europejskie prawo socjalne, vol ume I, War saw,
1998, pp.110-111. 

8. Cf. H. Lewandowski: “Prawo do rokowa½ zbiorowych”, in: “Europejska Karta Spo»eczna”,
Biuletyn Centrum Uniwersytetu Warszawskiego oraz OÑrodka Informacji i Dokumentacji Rady
Europy, 1997, is sue 1-2, pp. 46-53.

9. It met with the Eu ro pean Un ion’s neg a tive opin ion: cf. M. Matey-Tyrowicz: “Europeizacja
polskiego prawa pracy” in Sys tem prawa RP w procesie europeizacji (ed. M. Matey-Tyrowicz),
War saw. 2002, p. 154.

10. I wrote about it in: “Wp»yw prawa wspólnotowego (Unii Europejskiej) na polskie prawo pracy,” 
in Wp»yw prawa wspólnotowego (Unii Europejskiej) na prawo wewn�trzne. French and Pol ish
cases, War saw, 2003, pp. 392, 394-395. 

11. Many cases of non-con for mance of the reg u la tions of our act with the Com mu nity di rec tive are
dis cussed by º. Pisarczyk in his pa per “Wp»yw prawa wspólnotowego na kszta»t polskiej regulacji
zwolnie½ zbiorowych,” in Europeizacja polskiego prawa pracy (ed. W. Sanetra), War saw, 2004, p.
138 on wards.
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12. I in cluded a more ex ten sive com ment on the mat ter in the pub li ca tion quoted in foot note 10, p.
399. Cf. also P. Rodière: Droit so cial de L’Union Europèenne, 2-e èd., Paris, 2002, p. 402, and B.
Teyssiè: Droit europèen du tra vail, 2-e èd., p. 231. As far as pro nounc ing the Eu ro pean Court of
Jus tice case-law as a source of law is con cerned, cf. M. Kruk: “Sys tem Ÿróde» prawa we
Wspólnotach Europejskich” in Prawo na Zachodzie. Studia Ÿróde» prawa w systemie
demokratycznym. (ed. W. Wo»piuk), War saw, 1992, p. 225.

13. Ac cord ing to the def i ni tion of a “de fined pe riod of time em ployee” con tained in the so cial part -
ners’ agree ment (clause no 3) which forms the con tent of the di rec tive un der dis cus sion. The same
con cept of an “em ploy ment con tract for a de fined pe riod of time” is in cluded in the 91/383 di rec tive
con cern ing ad di tional mea sures of la bour pro tec tion of the em ploy ees em ployed for a de fined pe -
riod of time as well as those em ployed by tem po rary work agen cies.

14. I do not in clude com ments on the “pro ba tion ary em ploy ment con tract,” as it per forms a dif fer ent 
func tion; pro ba tion ary em ploy ment can not be treated as the type of em ploy ment that the 99/70
directie re fers to. Z. Hajn, how ever, seems to be treat ing the mat ter in a dif fer ent way: “ElastycznoÑ�
popytu na pracJ w Polsce. Aspekty prawne” in Elastyczne formy zatrudnienia i organizacji pracy a
popyt na pracJ w Polsce (ed. E. Kry½ska), War saw, 2003, p. 62. 

15. A pe cu liar ity of la bour law is the fact that the im ple men ta tion of di rec tives in this field can take
place in the course of agree ment. The mat ter, how ever, re mains out side of our are of in ter est.

16. Cf. S. Biernat: “Wyk»adnia prawa krajowego zgodnie z prawem Wspólnot Europejskich” in
Implementacja prawa integracji europejskiej w krajowych porz�dkach prawnych (ed. C. Mik),
Toruñ, 1998, p. 123 on wards, es pe cially 133-134, and B. Kurcz: Dyrektywy Wspólnoty Europejskiej
i ich implementacja do prawa krajowego, Kraków, 2004, pp. 175-177.

17. Cf. pub li ca tions quoted in the pre vi ous foot note, es pe cially B. Kurcz, pp. 204-205, and S.
Biernat: “Prawo Unii Europejskiej a prawo pañstw cz³onkowskich” in Prawo Unii Europejskiej (ed. 
J. Barcz), War saw, 2004, pp. 277-279. The ag grieved em ployee could not claim in dem nity from
their em ployer as the di rec tive does not im pose  ob li ga tion on the en ti ties that are not con trolled by
the state. How ever, it should be noted here that the Eu ro pean Court of Jus tice has started to give a
wider in ter pre ta tion to the con cept of “state” and has started ac cept ing claims of in dem nity, di rectly
draw ing on the reg u la tions of the di rec tive, against or gani sa tional units con sti tut ing the “em a na tion
of state”, which ap plies to state as em ployer and to state or lo cal gov ern ment of fices act ing as em -
ploy ers, as well as, I be lieve, state en ter prises and one-per son Trea sury com pa nies.  

18. See the pub li ca tions quoted in foot note 12

19. Cf. for in stance F. Emmert and T. Morawski: see above, pp.257-264; and Z. Brodecki (ed.): see
above, pp. 117-118.

20. It has to be men tioned here that al ready on the ba sis of the first ver sion of art. 23-1 (of 1989) of
the la bour code, which did not con tain the pro hi bi tion of ter mi na tion of an em ploy ment con tract be -
cause of the trans fer, A. Kijowski, draw ing on the prin ci ple of free dom of work, claimed that the
change of em ployer takes place ipso jure, un less the em ployee ob jects to the trans fer of their em -
ploy ment re la tion ship. Un for tu nately, the au thor weak ened his po si tion slightly bas ing it on the
“pre sump tion of the em ployee’s agree ment” (see A. Kijowski: “Przejœcie zak³adu pracy na inn¹
osobê.” Praca i Zabezpieczenie Spo»eczne 1991, is sue 4, p. 54). An en tirely dif fer ent po si tion, ques -
tion ing the right of an em ployee to ob ject to the trans fer of their em ploy ment re la tion ship to the new
owner of the com pany, was taken by the Su preme Court and some of the rep re sen ta tives of its doc -
trine (see £. Pisarczyk: Przejœcie zak»adu pracy na innego pracodawcê, War saw, 2002, pp.
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110-112). A later pub li ca tion of Pisarczyk (“Zmiany w przepisach dotycz¹cych przejœcia zak»adu
pracy na innego pracodawcê.” Praca i Zabezpieczenie Spo»eczne, is sue 7, p. 19 ) makes it clear that
he has not changed his views even though a sig nif i cant change of art. 23-1 § 4 of the la bour code
took place (by the act of 14 No vem ber, 2003). The change con sisted in grant ing the em ployee the
right to ter mi nate the em ploy ment re la tion ship, in a sim pli fied way, only af ter the date of trans fer
(in stead of af ter the in for ma tion about the trans fer, which should be de liv ered be fore the date of the
trans fer it self).

21. Cf. for in stance Y. Viala: “Le maintien des contrats de tra vail en cas de transfert d’enterprise en
droit allemand. Con di tion et con se quences essentielles,” Droit So cial,2005, is sue 2, pp.208-210. 

22. Quot ing Pisarczyk: “Zmiana pracodawcy wskutek przejœcia zak»adu pracy,” Praca i
Zabezpieczenie Spo»eczne 2001, is sue 7, p. 30 (foot note 20)

23. It is gen er ally be lieved, though, that the main te nance of the em ploy ment re la tion ship with the
alienator as em ployer is only re al is tic in case of a trans fer of part of the en ter prise only, of fer ing the
em ployee the same of dif fer ent job in the other part of the com pany  (or an other com pany be long ing
to the alienator). Oth er wise, the em ployee mak ing use of their right to ob ject faces the risk of be ing
dis missed for eco nomic rea sons; see Y. Viala, as above, pp. 209-210 

24. Many pub li ca tions tes tify to the con sis tent po si tion of the French Court of Ap peal in the mat ter;
for in stance Y. Viala, see above, and V. Ionescu: “Le droit d’opposition des salariés au transfert de
leur contrat de tra vail: mythe ou réalité,” Droit So cial, 2002, is sue 5, p. 507 on wards; G. Cou tu rier et 
J. E. Ray: “Auto-licenciement: dérives et revirement,” Droit So cial, 2003, is sue 9/10, p. 817 on -
wards, es pe cially p. 819; Pat rick Rémy: “Quelle sig ni fi ca tion donner au droit d’opposition du
salariè au transfert de son contrat de tra vail? Réflexions sur le droit français à partir du droit
allemand,” Droit So cial, 2004, is sue 2, p. 155 on wards. 

25.I do not share A. Kijowski’s view ex pressed in the pub li ca tion quoted in foot note 20, where he
states that in such case the em ployee (who can no lon ger be em ployed by the pre vi ous em ployer, for
in stance be cause of the trans fer of the en tire en ter prise) should be granted re mu ner a tion for the pe -
riod of no tice and serverance pay (p. 54). In my opin ion, the em ployee ter mi nat ing their em ploy -
ment con tract ac cord ing to “gen eral rules” should not be priv i leged in com par i son with the one who
does it in a sit u a tion clearly de fined by the le gal reg u la tions.   

26. It is worth stat ing  here that in the pro ject of the new la bour code, pre pared by the gov ern men tal
com mit tee for the cod i fi ca tion of la bour law, there is no menitoning of a sep a rate type of em ploy -
ment con tract for the time of the ex e cu tion of work.

27. See J. Wratny: “Nietypowe formy zatrudnienia w perspektywie polskiego prawa pracy” in
Deregulacja polskiego rynku pracy (ed. K. W. Frieske), War saw, 2003, p. 125.
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